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The legal profession is giving much current lip service to the
importance of �civility.�  Rambo-style litigators are being
branded and disparaged by the legal profession.  Yet the

truth is that clients don�t give a damn about their counsel�s inter-
personal behavior.  In fact, most want war.  Most litigants want a
warrior.  Clients want some butts kicked.  They want an aggressive,
tough fighter who gets results. They do not want wimps.  They
want revenge or vindication.  They want a mean, junkyard dog to
carry their cause.  The client wants an attorney to reflect his own
belligerent attitude toward the enemy.  In short, clients want a war-
rior to do battle for them against their adversaries.  Clients don�t
want overly polite, milk toasts carrying their cause.  Tough, lean,
Spartans willing and able to do battle is what they want.

The problem all this creates is that in the rush to decorum and civility,
who would the rest of society turn to when someone uncivilized is
needed?  The infliction of mayhem and misery by a pugilist is part of
what most clients want, or even demand.  Acrimony is an expected
part of the rules of engagement.  The public may simply not stand for
an elevated standard of civility.  The client may ultimately reject the
congenial lawyer and replace a pussycat with a polecat.  This
is especially true where the client benefits from unsavory profes-
sional practices.

Are the concepts of being a warrior and acting with civility mutually
inconsistent?  Most warrior classes historically have had a recog-
nized code of conduct.  This may range from an overly courteous
medieval Code of Chivalry to a brutal Code of Bushido.  No matter -

some recognized standards of behavior are common to virtually all
warrior castes.

The attorney�s Code of Professional Responsibility, as originally
devised, was to set certain ethical standards.  Until recently, it had
little or nothing to do with personality, civility, individual style
or manners.

In some states, like Michigan, as a part of the oath of office, an
attorney is required to swear under oath that they will refrain and
abstain from all �offensive personality.�  In New York, a state not
noticed for its easy-going population, they have attempted to el-
evate the standards by adopting a Unified Court System.  Here are
some of its provisions:

· Lawyers should conduct themselves with dignity and refrain
from engaging in sets of rudeness and disrespect.

· When consistent with their client�s interest, lawyers should
cooperate with opposing counsel in an effort to avoid litigation
and to resolve litigation that has already commenced.

· The timing of service of papers should not be designed to cause
disadvantage to the party receiving the papers.

· A lawyer should adhere to express promises and agreements
with other counsel.

· Lawyers should not engage in conduct intended primarily to
harass or humiliate witnesses.

So, at last in such states, the attorney whose personal conduct is
obnoxious and is closer to the Bushido end of the behavior spectrum
is at risk of losing the right to remain a member of the warrior class of
litigators.  Rudeness, incivility, crankiness or idiosyncratic behavior
at some point on the conduct continuum can cross the threshold into
unprofessional behavior.  Many attorneys operate just inside the
ragged edge of the perceived behavior envelope.  Weighing their
behavior and deciding when sanctions or expulsion from the profes-
sional warrior class is appropriate is a difficult task. It is principally
the responsibility of the various states� professional licensing enti-
ties to decide where that threshold lies and when it is crossed.  Their
determinations should properly be a true reflection of the group�s
norms and standards, and should neither be too broad or narrow.
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General Carl von Clausevitz maintained that
war should be directed to advance the pur-
poses of the contest and achieve the objec-
tive.  No one fights a war gratuitously and
merely for the sake of doing so.  (Carl von
Clausewitz, On War, ed.+trans. by Michael
Howard and Peter Paget; Princeton: Princeton
Univ. Press, 1976).

Likewise, gratuitous rudeness is a cultural (or
lack there of) phenomenon.  It has nothing to
do with the objectives, overall goals or strat-
egy.  At best, it could be a perceived means to
the desired end.  The problem is that it can
work at cross-purpose to the very end de-
sired.  It can provide a powerful incentive to
the other side that can motivate resistance
and relation, just as is did in England in 1940
in the Battle of Britain.  Ironically, the Allies
learned nothing, as three years later they ex-
pected the destruction of German cities in
1943-45 to break the back of German moral.
Yet it had the same affect than that it had in
England in 1940.  It only served to increase
German resistance and determination, just as
it did previously in England.

Rudeness is not just the providence of the
lawyer/warrior class.  Judges� courtroom be-
havior can be scandalous, as well.  In a recent
flap, the 5th U.S. Circuit Court of Appeals pit-
ted U.S. District Court Judge John McBryde
of Ft. Worth, Texas against the Northern Dis-
trict of Texas Chief Judge Jerry Buchmeyer
and the 5th Circuit�s Judicial Council.  The
U.S. Supreme Court was asked to intervene.
This was necessary to restore a perceived
lack of civility in the courtroom. McBryde ar-
guably misused his power of contempt and
abused numerous individuals, which resulted
in Chief Judge Jerry Buchneyer to take over
the disputed case.  Torres v. Trinity Ind.
No. CA4-90-812R.

The Eastern District of Michigan has even
gone to the extreme step of establishing a
�Civility Plan,� with an Advisory Group to
propose a plan and guidelines.  The desired
effect of this effect was to reduce expense
and delay in civil cases.  The means to their
desired end is to �foster collegiality.�  They
apparently feel that the client�s objective can
be achieved without the adversaries having
to wear a �war face� and operate in an atmo-
sphere of open hostility.  This is irrespective
of how much the client may want a war.  A
code of minimal professional standards was
generated for them, no matter how the client�s
desire for unrestrained war was to
be conducted.

Yet a lawyer�s job is to be contentious.  You
do not expect others to roll over and agree
with you.  Quite the contrary is the truth.
An attorney is expected to act as a warrior,
doing battle for the client because by defini-
tion, there is a disagreement.  That makes
them inherently disagreeable.  It�s not their
job to please, satisfy, or agree with the other
side.  Their job is to please and satisfy their
client and pursue their client�s goals.

But when assertiveness is taken too far, as
is true with a military warrior�s atrocities, the
professional whose personal behavior ex-
ceeds the perceived bounds of professional
decency is out of control and needs to
be sanctioned.

One of the principal dangers of an unrestricted
lack of a civility and all-out war is that it will
induce retaliatory behavior or matching con-
duct that reflects the conduct received.  There
is a tendency when a grenade is thrown over
the fence to simply toss one back in kind: An
eye-for-an-eye is considered by many to be
acceptable behavior.  Thus, the conduct of
one �bad apple� can taint the barrel by it�s
infectious affect on others as a whole.  The
tenor of conduct tends to degenerate to its
lowest common denominator.

In addition, overly gratuitous or obnoxious
behavior can run up costs to the client and
produce delay because it invites reflective
relation.  This can work against the interests
of the client.  Having to deal with thrown gre-
nades of misconduct takes time, and that
means money.  Just as in war, dirty tricks re-
quire containment and set the standard for
response.  As in 1940, in the Battle of Britain,
when German bombers accidentally dropped
bombs on the residential areas London dur-
ing their nearly-successful attempt to break
the back of the RAF, this invited British rela-
tion back against the largely civilian sections
of Berlin.  Thus, in turn, sparked Hitler�s swift
fury and a shift of focus away from knocking
out the RAF into a terrorist blitz campaign on
civilian British cities.  This was one of the
principal reasons why Germany was thought
to have lost that battle, and perhaps, the war.
Likewise, a series of events in the legal arena
which invites an in-kind response can derail
the warrior�s focus unto unimportant collat-
eral issues that may not only not contribute
to success, but can even cost the entire war.

By maintaining some minimal code of legal
chivalry and professional conduct, focus can
be maintained on the key issues.  Prussian

A major collateral benefit hoped for by im-
proving civility between lawyers is to improve
the general image of attorneys.  By operating
at a higher degree of professionalism, and
defocusing on the sleazy, junkyard dog im-
age (such as portrayed by Danny Devito in
�The Rainmaker�) some members of the bar
hope that an increase in goodwill and a more
positive image will result in the eyes of
the public.

However, it�s difficult to breedout inherent
personality traits in most individuals, and
the very type of individual that is attracted
to the rancor and discord of litigation brings
that same attitude with them into the profes-
sion.  Noting short of a full frontal lo-
botomy, neutering or outright disbarment
will change many or most of these �hard
core� types.  There is little hope for altering
these types that operate on the far end of
the warrior behavior spectrum.  Like the Lt.
Calleys of the world, the rest of the profes-
sion will suffer for the lack of professional-
ism exhibited by a fringe element who
operate outside edge of the envelope of the
code of professional conduct.  Finger point-
ing, finger giving, obnoxious behavior and a
perceived lack of professionalism will al-
ways be the calling cards of some individu-
als.  Unfortunately, many of these types are
drawn to a legal calling, and the profession
is �stuck� with them.  The proper legal edu-
cation, a degree and the passing of a bar ex-
amination are the only requirements for
admission to the profession.  A personality
check is not a present prerequisite for ad-
mission.  However, if accepted standards
are violated as the result of an obnoxious
personality that operates outside the enve-
lope of acceptable behavior, a proper per-
sonality or attitude may be a prerequisite to
remain admitted to the practice, whether in
the warrior class of litigators or the less acri-
monious environment of the non litigator.

The bottom line is that a professional does
not have to be a jerk to be a success.  De-
cency can be effective, too.  The concepts
of ethics, civility, professionalism and advo-
cacy are not mutually exclusive.  One can be
a tough and fair individual and still be a re-
spected member of the �warrior� class of
litigators and attorneys.  The warriors can
treat fellow members of their class with re-
spect, dignity and civility and still advance
the cause of their patrons and clients.


